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Court of Appeals of the District of Columbia 


Xo. '>007. 

Ellenore Dr ivuhi; Key, Appellant, 


vs. 


National Society of the Daughters of tiii] American 

Revolution, a Corporation. 


i 

a Supreme Court of the District of Colombia. 

Equity. No. 4827S. 

Ellenore Dutcheii Key, Plaintiff, 

vs. 

National Society of the Daughters of the American 
Revolution, a Corporation Defendant. 

United States of America, 

District of Columbia, ss: j 

Be it remembered that in tin* Supremo Couth of the Dis¬ 
trict of Columbia, at the city of Washington,! in said Dis¬ 
trict. at the times hereinafter mentioned, tjlie following’ 
pa]>ers were filed and proceedings had in the ijbove-entitled 
cause, to wit: 


1 In the Supreme Court of tin* District jof Columbia. 

Equity. No. 48278. j 

Ellenore Dutctter Key, Plaintiff, 

vs 

National Society of tttf. Daughters of the American 
Revolution, a Corporation, Defcnd;jint. 

A m on rf erf B i /1 of Co m pi a inf. 

Filed .Tun. 2*2, 1928. j 

Leave of Court first being had, the plainjtiff, Ellenore 
Duteher Key, amends her Bill of Complaint to read as 
follows: j 
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KLLF.XonE Dl" I ‘ IIER KEY VS. 


1. She is a citizen <»i the l iiitod Slates, and a resident 
<>1 the Slate ot Maryland, and brings tins suit in lier own 
right. 

I lie defendant.. National Society of the Daughters of 
the Anieriran Devolution, i> a corporation, organized by 
stnilit** ol tin* i niied States, with its principal oftice at 
I). A. i«. Memorial Continental Hall. Washington, D. ('. 

i tie plaintilt h;!|> i»een a member of the defendant S«>- 
ciet} in;- more iban ,tairly years, and is now a member of 
good standing oi t in* Society of tin* Francis Scott Key 
Chapter, of 1 Baltimore. Maryland. 

A> Mi>" Kilenore 1 )ut<*}i«• i*. then a member of the Omaha 
t Xebra^oi) < haptei 1 .'>iie wa> a delegate to the Higlith Con- 
‘ ,,1( *ntal ( «ingress ot the Society. which met in Washington. 
D. t . Ill IS.tJ. < Pie ■•! !:ie probieitls tllell hetoi'O the Societ \ 
wa> to raise a fund to purchase land and construct a build¬ 
ing tor its n{tiee> and, auditnriuni. to be known as Memorial 
t ontiiienta' Hall. Sue brought to tin* Congress the idea 
of providing a steady revenue to the Society bv tin* sale 

T . . . • * * 

to member" ot an oitieml emblem for informal wear, the 
n-e (>; which would abo promote and extend ac- 
puaintanee and ! ri• * 11 dsiiip among the members and 
those entitled to membership and thus lead to in¬ 
creased membership <»; the Society. She submitted to tin* 

(‘ongress i he design . »f this emblem, a miniature of the 
insignia ot tin* Society, floating' on a field of white enamel, 
inclosed in a gold rim : and she named the proposed emblem 
the “recognition pin", a name which she originated. 

At that time the only authorized emblem was the thr gold 
ensignia described in tin* by-laws of tin* Soeiety, selling at 
•t'S.no. intended for evening' dress and ceremonious occa- 
>ions. known as the ceremonial emblem, and not suitable 
and convenient tor eaily use. '\ his gold emblem was made 
and sold by .!. K. Caldwell and C<>., of Philadelphia, who 

if wa> claimed before tin* ' 'ongre». had an exclusive con¬ 
tract with the Society tor tin* sale ot* the design of the 

insignia. When the Ninth ( Ongress met it voted to give 

a \ear s notice ot tin* termination ot said exclusive con¬ 
tract, as a preliminary to adopting the “recognition pin" 
at the next ('ongress. 

At ilie lenth t ontinental ( ongress m 1901, an offer was 
submitted on behalt ot the said .jeweler who had been manu- 
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1‘acturing the $S.OO gold pin, and who in the (meantime had 
obtained plaintiff’s design, to manufacture jtlie “recogni¬ 
tion pin" in lots of one thousand, to be distributed by the 
Society to members at the price of $1.50 plijis cost of dis¬ 
tribution. This proposit ion was rejected by (the Congress, 
which adopted the following resolution: 

“Resolved, that the badge for informal wear shall be a 
‘Recognition Pin', having tlu 1 insignia engraved or other- 
wise impressed upon a material enclosed in a;gold or other 
rim: and that a contract be at once entered iinto with Miss 
Ellenore Dutcher, of Nebraska, who has presented such 
Recognition Pin to the Society for approval, to furnish 
same to members of the Sociotv at a price not to exceed 
$1.00 for each pin: Provided, that 1()C of this price shall 
be paid to the Treasurer (tenoral as royalty: ;|md. Provided 
farther, that no application for such Recognition Pin shall 
bo tilled until the right of tin* party, making (such applica¬ 
tion, shall be certified to by a State Regent." | 

Notwithstanding this resolution, friends ojf the jeweler 
among the officers of the Society prevented jhe execution 
of the Contract until December P>. 15)01. and then caused 
a provision to be inserted for its termination on 
3 Feb. 22, 190*2, unless the same should] be extended 
by resolution of the Eleventh (.'outinenjal Congress, 
'flie copy of said contract, dated December id, 1901, is an¬ 
nexed hereto as “Plaintiff's Exhibit A". 

Prior to the passage of said resolution, tIn* j“recognition 

pin” was expressly authorized by an amendment to the 

by-laws, including with the description of thje authorized 

insignia, a description of the “rocognitioi bin”, as the 

onlv other authorized emblem of the Sovietv, !viz: 

• * ! 

44 The badge for informal wear shall be the insignia of 
the National Society, engraved or otherwisle impressed 
upon a material inclosed in a gold or other rim.” 

i 

Copy of Article XTTT of the by-laws, as amjended is an¬ 
nexed hereto as “Plaintiff’s Exhibit Al”. Tip said “Ex¬ 
hibit Al” is also attached a design of the precognition 
pin” so authorized, and also a design of the so hailed “New 
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Many thousands ot* members of iho Sovietiv have pur¬ 
chased the “recognition pin*' in reliance upon] tile by-laws 
and the action of the Society in adopting anji re])oatedly 
declaring it to be the ofiicial and authorized f‘recognition 
pin" of the Society. 

7. ’The exclusive right granted the plaintiff under the 
contracts aforesaid to manufacture and sell tjie •‘recogni¬ 
tion pin** was never questioned by the Socictx until the 
meeting of the Thirlv-foiirth t 'ontinenlal (’ongress in T^Jo. 


effort of the 
* from Penn- 
of the So¬ 
nia adopted. 


At the proceeding Twenty-sixth ('ongress, the 
('hairman of t lie Insignia Committee, a delegat 
sylvania and subsequently Presideiil-Cenera 
ciety, to have a miniature replica of ihe insii 
was defeated. Cpon becoming President-^ Icneral, she ap¬ 
pointed another delegate from 1 ’eimsyh ernia jis Chairman 

j-fourt h ('on- 
Laving passed 


of tile Insignia Committee, who. at the Thirt> 
gross of tin* Soeietv, urged, and succeeded in h 
a resolution— 


“that a small Ofiicial Recognition Pin be aiith 
Thirty-fourth Continental Congress, to be 
miniature replica of the national insignia e 
gold rim and made according to tin* size approved by the 
National Board of .Management.” 


>rized by the 
in design a 
uclosed in a 


'This action purporting to authorize a third Insignia Pin 
was taken without any previous notice to the Chapters, 
without anv amendment of the bv-laws aullliorizing such 
new pin. without any notice to the plaintiff or jiny modifica¬ 
tion or amendment of her exclusive contract. 

7 Thereupon the officers of the Society, pretending 

to act in pursuance of this resolution! approved a 
design for the so-called official “recognition p|in*\ in which 
the insignia of the Society, protected by patent, is not in¬ 
closed in a gold rim, but the so-called rim cutjs through the 
design of the insignia, and, as the plaintiff isiadvised, pro¬ 
duces an “abortion of the design”, which impairs the pro¬ 
tection afforded by the patent, and entered inlb an arrange¬ 
ment with tin* aforesaid jew-ler of the Society to manufac¬ 
ture and sell the so-called recognition pin” jat $o.0t) each 
(subsequently reduced to $4.74), which included an enor- 
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lnotts proiit. without , rovidon for any pari of tin.- profit to 
,M ‘ inU > iiva>tiry ,,r the Soc-ieiv. 

\\ln!o t!:,. rosolution | ; ,m M „otod was an-omp/W/o.] I,v a 
(«< aialio" that '.ho pm tm-nt ion,-,I t li<-ia-in was •'not too.x- 
«• nil.- ili,. ,.riz.-i! i;>-oo"niii,, 1 | fin now in „so“. nioan- 

.. '" !l l’ ]l • inauniacttiroil and sold l>v tho 

plaintiII. tIn* adoption and authorization of the now pin was 

a <llivcl and int.-iitioiial violati.if tho oontraots with the 

plamli!!. whtoh ttav,. ho,- "tho ,-xolusivo rialit and privih-o 
!° ami soli 11.-- •' rooo-nit ion pin". ,lo-.-ri 1 .• •«] 

...authorized 1.x tin- hy-Iaws of the 

and was intend.-d to prevent its sale hv tho piain- 
,nl ’""n-r itof oontraots with tin- Sooietv. 

. S ' l>l;l: " l! '' 1 I 1 ' 'I'-'l attains: i|„. notion of tho So,-i«-t\ 

il' vontraots wii, hop and fora Ion- linn- 
\vrf»!i«r (InIK* In her would hr rhdited 
,1 "’ ! ,nv ” i ii affoalinyf to tho Court t„ pn.tee! 

, u> ; ! "*f attorneys. it,alloy ami Micln-nor. 

io !i: " I’rosidoiu t i'onor;d of tin- Sooietv. point 

!l "' wr,, "~ and iniusti.-o h.-iny done to hor in full 

ooin'idonoi- that tin- S.„i.,v would do in •!,. , 

1 • u n ‘ 1,u <1( » jn>« uv In tier a- one 

'Y niidt-r i:or oontraots with ,|.o 

fNo.-n.fy. .tad tun,o,f iarao stuns into tho troasurv. and to 
tin- motnhors ot tin- >oon-!y who had hoit-hl the authorized 
"roco-n" ton pin ". As showily ,J M . naturo of h,-r 
|,rot, ‘" 1 ‘ r, ‘I )lr ' «>l* llin letters s| 10 can sod lo hr 

St * llt to \ hr ; ’I'oidoiil (Iciiora! aforesaid. and alsn a 
(<>])\ ot Oiir (.1 tin* holers to law >Uavssor in oflire. with 

1,0 n ; ! •' \T U '- :,v " :,uurxri1 « P a,-. 

hoi-oof as "flamtiffs Kxhil.it ]•’. ti and II". 

!'• Ih-sidos altomptina p, authorize salo of a so,-ond 

so oallod roooaitiin.il pin in violation of her exclusive 

r.y ,ts ,o manufaoturo t!,,. " re,-edition pin" of tho Sooi.-tv, 

‘ N ’'it) many ways, somrlit to 
pivveiit sale- limit"' her eontracN. 

I X, ". ,ml - v latvi- misii-aiiitu >!:»ton,onts h.-on made about tho 
l-.aintill and tin- onaraoi,.,- of h.-r oo„lraots. hut tho jeweler 
alon-sanl has ... allow,-,! adv.-rtiso in tho Mauaz. of 


the Socictx that ! 


u* has m 


do authority to ntako tho oliioial 


i i , ,, , tin- uiiinai 

; ;!lu! ;in I**- "‘si-nitt. notwithstanding 

In- (*.\o!ttsix'o r,o|it vvan.od to tho plaintiff under her oon- 
11 aet s with ! I!f 1 Sonet v I < > In■ i i i n {*• >i .111 tn» 1 1 > •» • • 

- ,, • 1 “amiu.u mi e tin* lvcoifiiition 

pill . & 
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1 nn i 1 iu' about the time ol’ the at tempt ed [authorization 
of tin* so-called “ recognition pin ", t lie oflicers of the Society 
ceased and relused to scud our order blanks to now mem¬ 
bers as bad been done under contract since 1902, at first 
insist ini* 1 that the plaint ii’l purchase a lisi of now members, 
and linally, about Kehruary 1928. refusing to allow her even 
to purchase such lists. 

In the announcement as to the insignia sent out by the 
Society in February 1928. instead of ui\'inu |the plaintitCs 
address as “I>. A. lb Memorial (h*ntincntal jllall", as had 
been done previously, her home address in lhiltimore was 
given. resulting, as was intended. in her greal annoyance by 
bi-iiiiidnir to her home the volume ot eorrespondonce which 
sin* had jireviottsly otherwise handled undef arrangement 
with the Post (>flice. without in anywise burdening; the ollice 
of the Society, at at the same time lending to discredit her 
with members of the Society. 

In the following months of March and April. 1928, May 
and dune the announcenn nts or advertisements of the 
“recognition pin" in tin* Magazine of 1 lie Society merely 
gave the name of the plaintiff as supplying the 
1) “recognition pin" without giving any address what¬ 
ever for the plaintiff: all of which was in violation 
of the agreement with the plaintiff and was ii tended to pre¬ 
vent the sale of the authorized “ rceo.nnilion pin", and to 
advance the sale of the so called “new official recognition 
pin" which was conspicuously advertised in haid Magazine 
as being for sale by the said jeweler. 

10. Knowing that the great majority of the members of 
the Society have no knowledge of the action^ of its officers 
in the matters mentioned herein, and still hoping and be¬ 
lieving that the officers would right the wrongs done to her, 
and as she believes to the Sociotv. at the meeting of the 
Thirty-Seventh Congress, which opened April 10, 1928, hav¬ 
ing been requested by many members, estimated at more 
than one thousand in number, to furnish tin* “recognition 
pin" in gold, the plaintiff presented to the Resolution Com¬ 
mittee, for approval and repori to the Congress, a resolu¬ 
tion to authorize her to supply the “recognition pin’' in 
14-carat gold at a cost of 84.00 to tin* members, including 
postage and engraving, of which loC was to be paid into 
the treasure of the Sociotv. 
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i in* Iu‘soli!i ion i I'omiiiii i <• •. however, failed to report this 

I esolutioh to iii<* < 0111 :iv>>. either lavorably or adversely, 
ami instead. imported a re>oIution for the S< H -iet\ to u'ivr 
JiotKc tmminati1 1 tae piaintid > contract alter one year 

II oin the date < > i the adjoti rn men t o{ the ( on across. A copy 
of the notice of 1 In* ,trnnination of her contract, received by 
tile plaintiil. is annexed her**lo and made part hereof as 
“plaint i ff A Kxhihit H.“ 

11. Since the adjournment of the Thirty-Seventh Con- 
,Ule>^, 1 he onicer> and ammt' ol the Societv have sought 
to intercept and obtain from the Post ( Hiice the possession 
of t in* mail coming to the plaintiff. 

_i-- i i |( ‘ phiim i:i now has on hand a larne number of 
])ins. She aveis apd eliar-e- that the officers and agents 
(, 1 •* 1( ‘ Socie]\. in the manner and 1 *\* tin* means 
10 hereinbefore described. are attempting to and will 
niake it impossible t«>r her t<> sell said pins unless 
rest rained by t his t Vmrt. and w ill intli.-t upon her -rent and 
irreparable injury. | She further avers that by Reason of 
tin nnlawiiil a nt ho.ri/.al ion ot tin* ^o-called ** recommit ion 
P** 1 ami the * *e i i i; n-a : ;»»n ti> the said jeweler of members 
npplmne bo the pun-base <>t ren»*_: 11 it ion pins.** the do 

lendanl has wron-fn!i\ diverted from her the sale of a 
lai.i;e number ot pins; and by reason of the unlawful acts 
atoresaid. has intlicted iip<»n her mvai damage, incon¬ 
venience. annoyance and distress. 

Wherefore. ill.- premise- considered. th,- plaintiff pravs 
as follows: 

}■ 1,1:11 tilt* *U-I'.-IM 1.1 nt Society I.,- M-i-v.-.l with process of 

this Court rcpii riny: it appear an.I answer this l.ill „f 
complaint. 

-• 'I’hnt the defendant l*e enjoin,-,I. p,-n,lente Lite, ami 
upon the linn I hearing <>l this cause, permanentlv. front an- 
t horiziny tin- sale hy .1. K. Caldwell ,v (hy anv other 
l.erson. ot any pin ,,r emblem purport in?: to he the recog¬ 
nition pm" of the Society. ,illlin- th,- eontinnanee of her 
contract with ;In- So-.-a-iy. tor the exclusive rigrht to manu¬ 
facture am! sell it> ant hori/.ed ••rc-oenilion pin": 

T,1;l1 ,1 "' defendant he farther etijoine,] life 

and permanently front oininiii"' the mhlress of the i»lain- 
lilT in the announcement ami mlv.-rtiseim-nts of the ••recog¬ 
nition pin." appearing- in ..tiieial Maaaxine of the So- 

ciot\ ami Irom pnl.lishinu any annonneenn-nt or advertise- 
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ment of tlu* “ recognilhe pin" idvinu- her| address other 
than as **D. A. R. Memorial <’outiiumtal Hall, Washington, 

lx c.”? ! 

4. That a rule issue to the defendant reqtjiirine; it to ap- 
]>ear on a dav certain and show cause, if any it has, why it 
should not he enjoined /" ‘udantt life, as praked heroin: 

o. That the defendant be required to a|ccount for all 
“recognition pins" or so called recoini 1 ioiji ])ins, for the 
sale of which certifications have heeij issued by the 
11 Resist rar-( ieneral to J. E. ('a Id well A Co., and to 
pay over to t he plaint i 1'f a reasonable profit to be de¬ 
termined by the Court on each and every s;jle made under 
such cert ifleat ions : 

h. ’That she be awarded damages, to in* [determined bv 

i 

the Court, for the losses, inconvenience ami annoyance to 
which she has been subjected by reason of t|ie violation by 
the defendant of its coni rad with her. 

7. And for such other and further relief :|s to the Court 
mae seem necessary and proper. 

' ELLEXORE DCTCIIKt? KEY, 

! Plaintiff. 

KECK IE, COX & SI I HR IKK. 

SAMUEL HERRICK, 

At tonic as for Plaintiff. 

1 )isti:kt or (’<n,niciA. ss: 

1, Kllciiore l)u1(dier Key, on oath states that 1 leave read 
the foi'cifoinii* bill of complaint hy me subscr 
the contents thereof; that 1 he matters and 
slated of my own personal knowledge are 
stated on information and belie!' I believe tojbe true. 

ELLEXORE I)CT< HER KEY. 


ihed and know 
tilings therein 
rue and those 


Subscribed and sworn to before me this *J1 A day of June, 

102S. 

[ NOTARIAL SEAL. 1 H. i > . PLUMMER, 

Xofar/f Dntdic. I). C. 

( Endorsed.) 

We consent to the lilinu: of this amended bill and motion 
to dismiss is to stand as to this amended bill. 

11. R. RCRTOX, 

T. T. M.jRYE, 

At tome as fo l r Defendant. 


i 
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Plaintiff's Kxmr.rr “A." 


This agreement. made ami «* 11 1«*rc*<l into this 10th day of 
December, A. D. lbol. by and between the National Society 
of the Daughter.- of tin* American Revolution, a corpora¬ 
tion duly organized according i<> law. party of the first part, 
and Kleanore K. Dutcher. of < >maha. Nebraska, party of the 
second part. 

Whereas the Tenth Continental Congress of the 
Daughters of the American Revolution adopted a resolu¬ 
tion (see page OOf^ot tin* proceedings ot the lentil Con¬ 
tinental Congress) in which it adopted a badge for informal 
wear known a> a ** Recognition Pin" and in said resolution 
directed a contract to be entered into with the party of the 
second part authorising the same to be manufactured and 
sold to the members of the Society at a price not to exceed 
One Dollar (Sl.on) each, out of which the said party of 
the second part was repaired to pay to the 1 reasurer-(ien- 
eral of the Society, ten per <h nt a> a royalty, with the fur¬ 
ther provision that no pin should be furnished to the appli¬ 
cant until the right of each applicant to the same was certi¬ 
fied to by her state regent : 

Now, therefore, tjim agreement witnesseth, that in pur¬ 
suance of said resolution and tin* mutual convenants con¬ 
tained in thi> agreement, the parly of the first part doth 

hereby and herein, acting on behalf of said Society as shown 

• • 

bv the signature of it- President (bmeral and Recording 
Secretary-General authorizes the said party of the second 
part to manufacture and sell the pin-, known as a “Recog¬ 
nition Pin," at a price of < hie Dollar ( 1.U0) each, upon the 
following condit ions: 

1. The pin to be manufactured and sold under this con¬ 
tract shall be made of sterling -ilver bearing the insignia, 
in him* and while enamel, inclosed in a gold or other rim, 
the stars, spokes ot wheel-, and the lettering to be of gold, 
the pin to be of, the general design hereto attached. 

Id 2. 1 hat tin* said party ot the second part shall 

make report .monthly to tin* 1 reasiirer-lieneral of 
the National Society ot the Daughters ot the American 
Revolution, ot the name <>t the persons, the number of pins 
sold, the amount received for the -aim*, and with said re- 
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port shall forward a ik diaft to the.sajid Treasurer- 
Deneral for 10 c /c of the said amount. 

.”>. That tin* party of the second part shall hgree to secure 


t of anv other 
* 

is known, and 


and protect the Society from any infringemci 
person in tI k* manufaet are and selling of what 
herein deseribed as tin* ** Keeognit ion pin." | 

4. That this contract shall terminate on t|lie '--d day of 
February, A. I). 10U*J, unless the same is extended by a 
resolution of the Eleventh (’outineiital Congress. 

">. That tin* party of tin* second part shall fiave exclusive 
privilege to manufacture and sell what is iknown as the 
••recognition pin" herein described, hut shall! have no right 
to manufacture and sell any other insignia or souvenir of 
tin* Society. 

b. '1'liat the party of the second part slialtl not sell said 
••recognition pin" to any one making application for the 
same until and after said applicant has been certified as a 
member in good standing of a -iiapter by the State Kegent 
of the State in which such chapter is located.! 

And the party of the second part ngree:k tiiat in con¬ 
sideration of the exclusive authority conferred by this 
agreement to manufacture and sell the >ai<| “recognition 
])in" at a price of One Dollar (Sl.oo) eaclij that she will 
comply with and perform all the conditioijis therein set 
forth and specitied, upon whicii said contract ljiad been given 
to her and will do and perform all the several acts and re¬ 
quirements imposed upon her by the terms ;juul conditions 
of this contract. 

14 in witness whereof the party of jin* first part, 

through its ITosident-tieiicral. allcsthd 1 »v its lie- 
cording Secretary-(Jeiieral and the seal of llje corj>oration. 


and the party ol the second part, have hen 
hands and seal in duplicate, the da\ and y< 
written. 

TlLK NATIONAL soriET 

DA l’( i HTEIJS ( )F TI1K AM ERICAX 
KEVOE1 TIoX. 

P>v ('(>KX EL! A TOLL KAJKi 


Attest: 


unto set their 
ar first above 

V OF TUF 


.i.\ } \ eg 

/ V • ‘sni\c ill-( i rueral. 


ELEAXOR S. WASH!X( IT< >X HOWARD, 

It in ff Srri'rf ay // (Irm nil. 


ELLEXORE E. Rl/TCIIEIL 


SEAL.] 
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tlH- si.wmtuiv or n».v K. Butcher: 
ANBRFU .]. DITCH KR 
S. F. BOOTH. 


(Here tollows diagram, marked page 15.) 

T’lain tiff lvviiiiai B." 

Tl,i> agreement made and entered into this tenth dav 

<> March. A. 11. IPT. by and between the National Soeietv 0 Y 

t n an.~iiti t > ol the American ({evolution. ;i corporation 

duly oreamtced aeeordine law. party of ,he first part. 

■ini Lllenoie Dimmer Key. party of the second part wit- 
nossotli: 

IJmt whereas the parties hereto on the tenth day of De- 
! 1 " !• ' *' !' ar, . v 1,1 tlie second part eontract- 

ni '~ M;1,ni ' V 1 ’ K- I hitcher—did enter into 

■-. contract m writing, a copy of which is attache,! hereto- 

.. , Ul “," Vil . > !ll< ' Klevcnlh Congress of the National No- 
! lr ' 1,1 1 ,‘ >a "-hters of American Revolution on the 
twenty-second day of ^February. A. !). lino adopted a mo- 
turn of wind) iIm* ioil*i> a eopv: 

l)n.' I |, m " V r v , t‘" ,lK ‘ : , ‘ , 1 ,lltr;u -t made with Miss Fllenore 
lull, I. ol Nebraska. Wild original,.*,!, named and presented 

lot approval the recognition pin for informal wear be 

.-.,mn,iu..I xv„h Mrs. File.. Butcher Key. and i, is „„i 

11 *> .mind C,| except upon one year's notice hv a Continen- 

'l '"mress. and that each applicant for a oil, shall be en- 

mi,il S;i,i »'day Feb™. 

; ' ' vhu ' h t! »m permits for the recogni- 

"n pm shall be issued by the Registrar-General 

Now. there!ore. m consideration of the premises and in 
pu-suauce ot said motion so adopt,,! as aforesaid, and of 
• mu,mil covenants and agreements in this instrument 

r. ° l! "' lirM through its President- 

"■neial and 1,"cording Secretary-General. does herebv au- 

loti/.e the pany ot the second part to manufacture and sell 
ie pm known and designated as a •'recognition pin." at 
le 1-1 ice ol One Dollar each, which authorization is upon 
I Ik follow in- tonus mul conditions: 


PLAINTIFF'S EXHIBIT A-l 


ARTICLE XIII. 
insignia. 


This insignia of the National Society shall consist 
of a badge in the form of a spinning wheel and distaff. IT 
SHALL BE CARRIED ONLY ON THE LEFT BREAST. Thej wheel is 
6even-eighths of an inch in diameter and of gold, with thirteen 
spokes, and a field of dark blue enamel upon its tire bearing 
the name of the National Society in letters of feold. Upon its 
outer rim, opposite the ends of the spokes, are I thirteen small 
stare, which may be set with’precioue e'ganee at the discretion 
of the owner. Underneath the wheel is a goldei distaff, one 
and one-half inches long, filled with platinum flax. Upon the 
back of the wheel the registration number of the owner shall 
be engraved, and her name may be added. The ribbon to be worn 
with the wheel is dark blue with a white edge, ribbed and water¬ 
ed. following the colors of Washington's staff. 



The badge for informal wear shall be the insignia of the National 
Society, engraved or otherwise impressed upon a material enclosed 
in a gold or other rim. A rosette of the prescribed ribbon, 
attached to a stick-pin, may be worn as an informal badge upon 
ordinary occasions. Distinctive ancestral bare shall be patent¬ 
ed by the- National Society of the Daughters of the American Revo¬ 
lution. The Insignia. Recognition Pin, and Ancestral Bars shall 
be issued only by permit from the Registrar Genetal. 



Adopted In 1901. 



A 
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under this con- 
'ins the insignia 
hi or other rim. 


_ tile mini's, spokes oJ \vheel> and the 
-°hl. which pin shall he of the sene 
attached and made a part hereof. 

-• Tll; ; 1 ,i "' s;li,i 1 "f ill" ... )hi|' i shall make re 

1 )01 '; ""*i"li I.I llie Ttvasmvr-<ieiieral 

Society ol' 1 iie I >an,miter* Ameriean l.“ 

names of 11 1 «• person* i,, whom sales have 
number of pins sold to them, the amount 
lor, and with said report •dwJj forward 
1 l R> >aid Treasurers ieiieral for ten per ceil 
so received from such sales. 

* *• t 11 a i the pa i t \ (> t tin* second part a 
h«»ld harnilos and protect the Xalional S 

4*__ • . . 


i* . . . 1 . 7 1 ' 
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as t lie “ Kecosnit ion Pin." 
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el 1 erins to he of 
•al design hereto 


ol the National 
evolution of the 
been made, the 
received there- 
a bank draft to 
t. of tin* amount 


'roes to secure, 
|>ciety aforesaid 


(’out ilien 1 

al ( <j iisi 

' * * > 

of s 

Ueh 

Xat 

loll 


3. The 

parly of 

the 

>eC 

olid 

pal¬ 

i si 

ri: 

sht and 

privihw 

:e p 

> ill; 

• III! f; 

let !i 

re 

as 

tile *’ 1 

leeounil i 

Oil i 

din* 

hoi 

’e i n 

< ie 

110 

» riii'lit i 

<» mannf 

a cl i 

I !'c ( 

>r "(• 

1! a 

! i y 

ve 

nil* of 

tile Sock 

my 

w i 1 i 

mill 

lir> 

i o 

to 

do. 







(i Thai 

t he j»a r! 

\ of 

1 he 

>< •(•< i 

nd ! 

i »a r 

of 

this eont rad, sj 

la 11 

< >! j J V 

M-H 

sin 

i 

•ji | 

by 

tin.* lie 

si si j;a r* ( 

i WI e 

ra 1. 

whit 

*i 1 i 

i 

'em 


na 




■ • ‘ > ' * '< * < "till 11 \ I H* < 1 

promptly on application made iherei'oV if jh< 
member> in stood standing of the ordm\ 

Ann the parly of 1 lie second part contra*,„o UT , 
jhat in consideration of the exclusive autluiritv conferred 
b>mlij> agreement to maiiiufact u,v and sell t 
mtion 1 in at the price ol One I)oIlnr each 

with and perform all the conditions herein 
specified, and upon which ibis contract has 


'<* the exclusive 
what is known 
but shall have 
u>iunia or soil¬ 
s' the riyhl so 


permits issued 
ill be issued to 
uI it led 1 beret o 
applicants are 

ts and agrees, 


he said Recos* - - 
hc will coni pi v 
set forth and 
heel] id veil to 


KLLKNOKK IM'Ti 11 KTT KKY VS. 


Jt> 


In*]', and will do ;:i:d perfum all tin* several acts 
18 and iv«juireni“h!- imposed upon her !>y the terms and 
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\i.\ ! ! t ! s Ixx ii na i * ■ O. 


1 his Aulvenirn; in *;i 11 !i ate md d into this eighth dav 

•/ 

ol Ma>. 19_o. oy and i> ! Wren ; i i • Xa'.iniiai S» >eiel \ <»{ tin* 
Daughters <»i the A iim ■i:«*a n niut nap a corporation dul\ 
organized according in aw. pari\ ni the first pari, and 
Klleiioiv ihitcher 1\ p. pa: - ' n! !:«• mtdikI part, witnesseth 
l hat i! ! 11 11 c . i. ;< ■ p; i ; ■ i • ' in • r»*t n. on tin* 1 <>t h dav <>l 
March, 190-. did enter min <-n;itra-'l in writ inn. to whieli 
reference i> now made; 

Ailf / II in it . ihe _di: < ’«* n I !: u * i: l; t i t omyTess ol' the 
Daughters o! tin* Aim id*' <»j;i: .«*!.. <>n 1 in* iwent\ see- 

oinl 1 1 a y ot April. iu_p. . <;«»:►* i • * i .h- lollowiim resolution: 

“ 1 hat tnis tweiitx mill h nn neiilal * ohhtc^s a ni horizc 
that the eonlraet ’:>«• e: . . a> in allow an increase ot‘ 

litty cents on the pr •<, ni eacl: pm. :n:ii<i 11 yi the recognition 
pin in the I nt lire t<> cost < hu- d.h ar and lift \ cents ts 1 .5t ))." 

1 here!on*, it is now '•"ntraei ■<t amt agreed hy the parties 
hereto that t roin and alter the date ol* that resolution the 
party ol tin* second part shall he and is authorized to sell 
the ixecoirnition Pin at and .or -he price ol* One Doll/ar 
and titty cents (>I.5o) eaci . ti:at heiim an increase ol* lit'ty 
(50) cents over the selling once named in the said eonlraet 



No. 21.053. 


DESIGN. 

G. B. GOODE. 

BADGE. 


Patented 


pept. 22, 1$91. 


?/* Sac 7 . 

XcJLi/c ''^4' ) 




i 

I 


WITNESSES ■ 



Oj i ,2 IH&dQl 

'US.C'f'^eJ ‘J 4>t U.w fO 


oeoX. 



Plaintiff‘ s Exhibit ■D" 





17 


NATIONAL SOCIETY, ! >A C<; IITERS \MEIIICaN' LEV. 


of Mat 

fell 

10, 

ldt 11* ; all 

party 

of 

the 

second i 

parly 

of 

the 

first pa 

such s, 

ale 

s. 


And 

it 

i" 

fnrt her 


>i!''(Id'Ll ion nt lln* promises tho 

! ,, 

urees to coni nine lo pav to tlie 

i \ • 

* of tin* amount deceived from 


hereto that this airrenient is and sh !! he supplementary 
to the agreement of March l ( h l!M rj. all the stimulations and 
ajrreemenu <>t the latter to remain in full force and effect 
except the one lixiny the s«* 11 i11u' price of the pin at One 
I)ollar each. 

-0 In witness whereof the party of the first part, 

through it" President (I on end. attested l>y its Record¬ 
ing Secretary Oeneral ami the <cal of the Corporation. and 
the party ol tin* sccoml part, have hereunto set their hands 
and seaN in duplicate the day and year first above written. 

\WT!< »XAhS( m'IKTV. DArdljlTKRS OF 
T1IF WIKKh'AX RKVOLFTIOX, 

I >> . | [seal.] 

I i'i si 'ru; (ri 'i/t i'll!' 

Attest : 


11 * ' <' 1 ) i' t> II / f / S II I': f 11 r I / - ( II H I'll ! . 

I [seal.] 

AXiliie.— lo the signature <*i Kifcnore Dntcliier Kev: 


(Here follows diagram, marked patio 21.) 

-- l a It e< i St a 1 e> I hi 1 el! ! < M’fiee. 

(ieortic 1 frown (loinic, ol \\ a >h i mi on. District of Oolum- 
hia. .\>>ii:'ti(>r t<> tile National Suciel\, Daii'dilors ol tin* 
American bVvolntion. 


• tiie National 

Societ \ 

i it i o i ] . 

i ) e > ! U I! tor a 

i • ' 

1 >a< l.L’e 



III!/'! I ill III 

! frsitfu 

< 1 1 •* 

•J. iNbi. 

.> < i'll it' hr I _ 

•<i Antrim! 1 

r 

/ 

Crni of i hat cut 

id Vea 


d o all whom it ma\ concern : 

Be it known that !. (ieojnn* f>r«»w«* Boone, a jatizen of tlie 
L nited States. re.-ie.inu in t!r* city <>1 \\ a shin,lit on, District 





IS 


KI.I.KXOKK HriVHEi; KKV VS. 

of ( olumbin. !i;iv v ievent«*<! and j h I a new and oriid- 
lial Design for a I>adire. of which the following is a specifi¬ 
cation, letcrence liciim had in tin* accompanying drawing, 
forminir part llicmif. 

Idu* leadinir feature of my d.-si-n for a bad ire is the rep¬ 
resentation ot a >pinniim-\vheei wiiha di>taif thereon. 

In tin* drawing. A drd-nal.- tie* ivpivx'inalion of a 
spinniim-\\ In*el. and I> de>iv:nale> ili<* lvpresentation of a 
distatl across 1 In* saiin*. 

< designates t fn* representation of a number of stars 
it r ramrod at interval- <m the rim of tin* wheel A. On tin* 
lace ot tin* Wheel !- tin* name nt the xM’ietV. Hanuiltcrs of 

tin* American I»evoint ion: Inn ini- form- no patentable 
(dement nt tin* design. 

I claim 

I he design for a hadm*. -nb-tantially as <ho\vn and de¬ 
scribed. 

LKUUK IMi’owx coodi; 

Wit nesses : 

LALL IMfooKKTT. 
d. LOUS WILLICL. 
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I b. A I N'T I K K '- Kx mm T **}*]. 


Innii- 1. Miehener, IVrrv 0. Miclu*ner. 


Dudley „y Michriiyr. < '•■ny — •!!...•- ;ii ! . ;i w. Tnuis|,ori ;l iioM 

Ibntdmu-. Wa.-hinirton, I >. <'. 

< 'abb* A dd re- - : *• M i;*hle\ ** 


Mrs. Anthony Wayne Cooke. 

I ‘resident (lenera I X. A.. i). 
Washington. I>. < \ 


September 13. l!'2o. 


' I * 

V. U 


My Dkar Maham: 

t hi A})i ii _S. !!>_•>. ! wrote you that I had for many years 
!>een [lie Jittornoy for Mrs. Klimniv I)i,; ( -Ikt Key. and con¬ 
sequently well informed ,,f Ii,t iu>incs> affair's and con- 
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11■ ii<*t Willi the Soviet v oi tli** 1 knighters ot till* Ameiicun 
Revolution, of which she is olio of the early members. 

In niv letter 1 notified von that the resolution to adopt 

a third insignia pin is null and voiu: 

First, because it violates the by-laws of the Society in 
>eVernl ropect s. as ! lliereiu explained. 

Seeond. because il violates a contract made h\ tile So¬ 
ciety with Mrs. Fdlenore Duteher Key in 1901 giving her 
the exclusive right to manutacl are and ^ell th<*jinsiiiiii«i toi 
daily use in the form of the Official Kmbleni of the Society, 

1., be known as the Recognition Pin. wliich sin* originated 
and named, and wliich was approved by tin* rounders ot 

111.. So«*ietv and the niemhers ol the Kighth. Ninth. lentil 
and Kleventli Continental (’engrosses. 

Since that letter was written 1 have taken some time to 
look into the patent eovering that insignia design. 1 find 
that tin* patent was renewed by a Special Act jot ( on gross 
April :i(). 1910 . through tin* efforts of one ofjyour intelli¬ 
gent and loyal members. Mrs. Ravis, whose Inj^baud was a 
member of Congress at that time, 'fhe grantii g ol that re¬ 
newal of patent by Congress was a irreat compliment to 
vonr organi/at ion, being the only instance*, with one ex¬ 
ception, of such an act in tin* hiMory of our c< untry. This 
patent is still in force* and may be for somej years when, 
if the resolution about a third emblem is prompt K annulled, 
and 1 hero still remain loyal and intelligent members to re¬ 
quest it. the ])aten1. no doubt, will again be extended. 

'flu* patent now in force protects absolutely the design 
of your gold ceremonial emblem and tin* reejo;unit ion pin, 
which is the official emblem for daily use*. It does not pro¬ 
tect the design within a rim as provided in the resolution 
which your Thirty-fourth Congress, through some misap¬ 
prehension. adopted and which is an eiio|i calling tor 

prompt recall. 

1 may add that 1 am familiar with tin* fact that, when 
you were Chairman of the Insignia Committee during the 
administ rat ion of "Mrs. Allen 1 . S1or\. } on In ought the 
matter of a miniature insignia to the at ention of the 
04 Twent v-Sixth Congress and sought to have it 
adopted, but vour suggestion to adopt it w*as not ac¬ 
cepted by the Congress. 



2 t) 


K!J KX(, f’K IM'T*-ItKl: KKV V>. 


i> III" "pinion of mv „ > - v . 

^ v-:.,;;,;-:';v: 

• 1 °* ‘ :t Sorjl'tx l)J ! r I f • ! ) • ( | ; . ,• I < , I* '['I I 

Rpvolmi<»n ■ I J,I ' I> "I 1 llr -\nn*rir;m 

, r • . ‘ • ‘ ■ 1 * |r ' u •' n < >]• iLl'llol'r I j|,» r()In 

, , . . . 

prehension ' .. . e„m- 

' ,“7 unless ;l wio„ „„ ,|, lt 

"I s ," ... « I,.. 

• ,,T ' ;<i yo:,r or-;nii/;i;io 1( ], v t}>,. 

«-|<lopT w»n of 111 ; J T iv.olirjnr I,., . . , .. * \ Ult 

to fatten pt-.-.P-t.t rijflits 

enn not lee;, • . “ ls •""I 

for,. . ,, .• .. 1 -■ 1 ,/J mm f lii*n*- 

1 '* ,l « ,v no 11 *i-I i n p, r j; _ 

* . Vonr «* I : T 1 • 11 i i <» n lo lii,. f ;lr - t 

V T'-' Z ’!"■ till- Soeie* e 1 hat h'i lias 

u 'V"i '"'.y all other 

S '— 

♦\n\ mu! ;i I i sf ;i f i *Mii *n ■ ^ v\* J11 * t! I | 

M r- , * . * A,M <fl"l or;i| of J,, T T 1 , t 

l' '■ P' 1 ' ll : 1 ' will, | he So.-i.-tv vi,*,..- 

1 1 e.\e!lis|\|. rurll! lo make a 1 id s,.|| ■! 

Pin nn.I |,-1V ,1 1 pecosrnition 

' • "" l ,l "’ 1 surer (ieii.-ral t. n ,,r ,i„. 

amount re.-eiv.-d fro,,, ,he «„!,•>. ,, 'P*. . *: 

any and all statements .. r ' 

h;m not ,i ■" I"' 11 "- that she 

not in.nil* mipIi pnvniPiiN to »ii,. ,, , 

are absolutely fals.-. ' ' I "-i-mer-(.eneral 

I hr oflieial emblem for daily IN . whirl, was ori-dtnlod 
and named the - Ib-eo-miti.,,, Pin” by Mis. " 

frino- 1 ')"'" ,l "'' ^ ll '‘ Kl ' V ' il;l ' l “' v, ‘ r 1 . . imitated or j n - 

n-e,| upon m any manner, but I have. ; ,s her -ntornev 
piwonicil Till* use of flip m • «ntoino\, 

;;; ;;:r”' nv so. 

^ ours very truly. 

(Siinted ) 

LT.M r . 


T - T. MICIIEN’ER. 


21 


national society, dacuilthks American rev. 


1*1:1 in tiff's !*] x! i i 1 >i t 


( '()!)V. 


jApril 'if;, 1 *>26. 


Ml'S. \'t !*(•;! ,f. Iro<s(‘,T 11, 

iVesiileill ( icilrl-.-li. X. S. D. A. h\. 

Hotel AVi 1 In]•<]. 

M .Msliin.uloi!, I). (’. 

My I > i-: \ i .* Mrs. Beossea r ; 

,'V 1 r,,r "tuny >■ -«i' i!11■ attornev an<! local 

advisor nt .M Vs. Kllciimv !),;• !,,.• K.-y. 1 a|n wrltinsr lo «d- 
von ,,! a if raw wr.- ... .. j„ m( . ni l>or 

V :, "' S ":; l< '! y !,V '»"■■•< lueed I.y Mrs. .loin, Brown 

. ( I'l-iraia « '<>!m 11 iil.who oanio he- 

l»-v the Thirty fourth ('.oiatv-- an,] Ptstilied wronjylv 
111 ' n ! '- I\''\ by ~i:iii 11 if I,, iho ('onifross (pa”'o410 re 

I'" 1 '' *"■ 'I'i.i.-ty-t-om-,], as 1-ollMvs: •■The'Xlv 

~',' ts ;l ";' I''-"’" s,, Hi'isr ill- pins is Mrs. 

A "'•' ■ y 111 ' f ! ,;l 41 s ) “your contract 
u " : ‘ :i ' r ls 111 " |- a license to make and sc]] and 

""<•> not pm],,!^ t!,,• Sod. ;, i ron> addiinr another pin if it 

"! X 'lie above statements 

;l ,so " ,l ' l - v erroneous in fact and in aw. Tints the 
' oiiift'ess was in,sled into adopt!,ef he resolution to have a 

, "!" lilln, ' l ‘ rephea of tl,e 111 s i in da enclosed in a -old rim 
tScc pR.U'e 42 <>. ) 

In'' adoption ol this resolution violated the hvdaws of 
(Atitcir XIII, as we]] as the contract with 
’I 1 / K,, y and the [ mte.l States patent which protects the 
i.cstan o) the insiintia front infrinifement. I so advised 
' 1 'April I'rj.i and amain in September 1925 as 
von Will see from tlm enclosed copies of letters, lmt was 
iM>! irniill(*d llic Bomicsy of n response. 

i now desire to respectfully call your attention, as Presi- 
,| " 1 " '-ncral. to these fads and to the jfrc.lt wrom- Heine: 
perpelrated upon the Society by the ollicia jewelers who 
are supply,nu- a pin contrary to the resolution of 

, 111 '"'■y u portion of the design is 

enclosed in a mold run. and further, wejl knowing that 


]-:u.i:xoi;e m'tciiei: key ys. 

tlH'v aiv -uilty of disobeying 1 1,. resolution of Congress, 
tor i1m ‘ » )in ?ur!ii-h<*d 1 >v I!h* m i- not a miniature replica as 
ordered by the < Mnuro-< but - a distortion of Hi,, div-iiriu 
xvll,( * 1 ' 1,01 • n "! net In* protected l,y the Knited Stah*>* 

I“ Ur,lt * P»y adviTfi>iny TIn*]r pin a- tin* “Ww Recommition 
Pm /° r r '“*’ tlM-y haw mi-led tin* members of tin* 

Soeiet v w ho do ip,' know that Mr-. K,*y originated : U;im(1 
Recognition 1 * 1*11 * for tin* miniature replica of the <!e- 
m’u!I. which -lie j »!*••> e * 1 ] e ( j t|,e Society alld which W’a> ap- 

J >r,,v,,,! h > Xinlii. T-mth 'and Khwenth (’on- 

.iiTes-r.-. one of which i- in tile n»rinT^ n| !( ‘ of T !l<‘ Memorial 
< ^om mental 11 a! { i,y order of ,! r* founders of tin* Society. 

1 h<* royalties that Mr-. K<-\ ha- paid ir’o ihe treasurv of 


<’on 

t inej 

it a 1 

11 

'll I 

a11 i*\ or,jer <>‘ 

The 

r<»yj 

•dt I.* 


that Mrs. 1 \ i • \ 

the 

Socii 

•ty ! 

1 * * 

1 pet i 11, ! oi \ ih,. 

and 

for 

Yea 1 


ha- helped fur 

tin* 

hall. 





Since the adjournment of i h< • Thirtv fourth I'oimTos 
Mf>. Key ha- received a unm! many letters from members 
oi the Society desiring to know whv the hv laws of the 
Society should he violated h\ a resolution introduced by a 
committee at tin* Thirty-fourth Coniriv--. and why it- pnt- 
ent ot the dcsi-,, Miould he violated, tlm- imposing upon 
Mi>. I\c\ a N'cry heavy corn spondenec. Ihtrimj- tin* recent 
*_ n1 b ^ on n -he w a - ohl i e*cd t o an-\vi*r a ureat many 
m<im nes al-o. and tiln* e\pre—ed beli. f of many of the mem¬ 
ber- was that you would see that t!n*-e w rmur- w«*re riuhted. 

I am ulad to say that Mr-. Key is in liannonv with that 
beliet. and -o am !. 

. I will ••i'llI that. tYe.pi,-nth Mrs Key hns |,;ii,l t!,<• roval- 
ih-s (In,. ||„. Soeiet v „f j,,.,. own pocket when iho iv- 
<v 'l" s lr '‘"> :l "' ':ilv of Mir nil, wcv hot lar-e cnomrh to 
inooi her expenses in mnkin- ,in« 1 selling 11• pin. Mrs. 
Key. yon Will see np,>n rel'erriny her ,-,»n)met. is not 
repnire,! i<> have thy national number ,,f purchasers of the 
pin engraved upon lIre pin. l.m ns a loyal I'au-hter .-he has 
holieve,! that it made the pin more valuable p, the niem- 
l "' r ,l:iv e tile nmnher ell-rave,I upon ii. and she 

ll;ls mit'ailin-ly had that .. without ,-hanre to tin* 

member on every pin sent by mail, whieh has there- 
lore added UTeatly to her expenses. 

I respect fully insist that after taking eonipetent legal 
advice you should deal with tliese subjects according to law 
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and thus protect the insignia and the Unite^ States patent 
from distortion and in t‘ri 1 1u,eiiu*nt. That insignia is the 
heritaye ot‘ ever\ member of tin* Society and il should he 
protected and treasured as sneli. It is a sacred emblem 
and should no! hr offered to mouthers of the Society in a 
distorted form in order to commercialize* the suite and make 
it an ordinary article of commerce. 

1 have* advised M r>. Key consistently iio| 
matters into court, altlmuyli >!ie has ample y 
gal ion, hul to depend upon tin* honor of tlie Society and it 
officers to protect her contrad riyhts and the 
patent of tlte insignia. Her eemtracls were 
hy individual action of the oflicers or b\ 


to take these 
rounds for liti- 


1 nited Stales 
not yiven her 
committee ac- 


•ty-fourth (*on- 
lie transaction 
d jewelers and 
i nsiynia (’om- 


1 ion, hut were given in*r hy positive directions of the Con¬ 
gress on three occasion>, and such contracts are vet in full 
force and effect. 

()n payc 42 !) of tin* 1 'roceediny> of the Thd 
yress Mrs. Key challenged the legality of 
which wa> nearing completion with the oflici. 

M rs. Heron promised the Congress that the 
mil tee would not neglect the matter of legality and said 
“They will come before you next year and make it pel* 
fectly constitutional." 1 am advised that nothing at all of 
that character was done hy the Thirly-lifili < 
elided it" >e>sron on the it 4 th instan 1. As a 
it was impo>>ihh* for tliem to make it con 

loyal. 


n <-on<*iu>iou 1 wii 


■ « t 


i I 


hat for nearly a year tlie official 


jewelers haw oeeu .selling to the members ojt the Society a 


siyn. 

2S 


onyress, which 
matter of law 
litulional and 


pin that doe> not conform with tin* hy-iaws 
or with the ro>oiuticn adopted at the l'liii 
yress or wilh tin- l mled Si ales patent law e 

The honor of the Snch 1y demands that thi> should 
conn.* to an end. I have not the sliyhtest douht that 

an\ eoinpeieiit lawyer wiii reach ih<* > L .' 

after studying' the const it at ion and 
Society, the 1 nited Slates patent jaw covei 
and the contract." between Mrs. Key and 1 
submit that these subjects are not for the <h 
a Hoard or a Committee, hul an* of necessity for the de¬ 
termination of a competent lawyer, to the end that the law 
may he applied and that there shall Ik* no occasion for liti- 


of 1 lie Societ v 

% 

ty-fourth Con- 
>veriny the de- 


mie conclusion 
by-laws of the 
iny the desiyn 
lie Society. 1 
termination of 
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KU.K.VoiiK DITrilFR REV VS. 

ir z&as~sxx 

K( > Ut i<> T Jit- con ft > }' nr ’ 

>"-r men,I sLi",y. ' ' ' , ‘" mn > < ' ,s ,nul h >' 

^ ours wry i rulv. 


LTM/r. 

Ends. 


I- T. MI<’HEXKK. 


f P.v I NTIKK ‘s E\ If r i; IT 

'I<*inorj ji [ ( u 111 j? 11 • 11 ’ • 11 j i 11 w* > • . 

111 '“■ !i 1 lull. \\ :: - 1 i j 11 * : r < > n. I). ( \ 


Mv fi: Mi;. M lr 


HEN Ei«: 


Anri! 2 S l!> 2 d. 


1 'Visli !,. ••.i,.i ,,!• v,,,,,. . . . .. 

twi-iil v-mxiIi. r.-hniv,. ,,, K.. v . . ‘ A ' 

lll'lt Vnnv | 1 f , . ‘ ‘ n H) «-l<(\ |S(* VOU 

AVS • ‘ ' ""'''I' ioi.. 

niti! Kind l*«* 14*;i nIs. ! am. 

\ cry sii k*<»?•(*]\- yours. 

<! I’A< E T. !>i’()SSEA (’. 
i .d^s. AEi‘I*E!> A. !> 1 P)SSEA(* > 

1 , >r/ / \ s\ /> f J> " 

toiu'h.'rj: Mi,,|,r,i " r ' '\':is!iin- 


I ' \ i \ I I I I ' | *. \ I I I ! ; I ; [ j * * 


“.Mrs. Snin11«>J W'jNi; 


1;,L M “ nior,al ^ A > 111 1 n • } i t ; 1 1 !in!L Wadim-ion. I>.V 


-Mrs. Ellciion* 1 >u t clit*r Kc\. 

1 In* InK'liamlirnii. 

EuPimon*. Maryland. 
Dkai; M ADA M : 


April 21, 1:)2: 


I heroliv notify y„„ y,.„ r runt,•;,<•! f„ ; - n!amlfV . 

turo a,„l sal,, !>. A. It. ,,in. h; , 
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or nrant«•(! to M r>. Lllenorc Dutcher Kry be 
ore* ln*reb\ cancelled, terminated and annuli 


of Aoril 21, 

4 

virtue* of a 


with its terms. \\a> tei niiuutod effective as 

lfdb. l>v tlu* : 17 th Continental Counress. hv 
• • 

resolution passed April 21, 1'dlA. providing that “the* con- 
traet <u’ coni rael -, licence <»* * licenses, lie ret ot o re* made* with 

and llie* same 
*d. saiel can- 


e*el!ation. termination and annulment to he* eljleel ive at the 
expiration ot* one* year from the date of the* jinal adjourn- 
me*nt ot* this (hmnress. 

Very truly yours, 

SAD IK F. FARLF. 


(Mas. SA MF 17 K WILLIAMS FALL! 

I {>'('<> I'd / U t] Srci'i hli’il (i\ 
A at !<nut! Sttriri 


i in t'<i!. 

ii. D. A. R. 


:n 


.1/ />f h 1 1/ h> I ) IS IH ISS hill ill ( <) III I >1 (I IIII. 


Filed Mav !h 1 h“2' s . 


Now comes the* <lefeiuhint. by its att'orncyjs, and moves 
tin* court to dismiss the Did of Fomplaint herein, and for 
grounds tor this motion sa\ - that it appears I rout the* said 

Bill of Complaint: 

!. That no wrongful ad ! as been committed. 

2. That the acts complained of constitute* at the* most a 
mere breach of contract, for which tin* damages can be 
exactlv ascertained. 

M. That no irreparable injury will he sustained by rea¬ 
son of the acts alleged. 

4 . That tile* defendant ha- plain, adequate Land complete 
remedy at law. 

f). That the plaintiff has been uuiliy of laches in the 
assertion of her aliened rin'hts and bet ore* bringing this 
suit. 

6 . That there is no mutuality of remedy as between the 
parties. 

11. 1L BUTTON, 

T. T. ALAI} YE, 

At tor nr if* for j Defendant. 



“ h KU.EXOKE DI’TCIIKK KEY VS. 

1° ^It*ssr>. Samuel ! lerrick and '. ekii*. ( \»x X Sherrier. 
At torneys for Plain till’: 

I louse take notice that tile 1 oiv^oimotion \\*ij| 1 M . set 
down l<,r hearing on . lay 1^. ;.i ]n ;1> m 

H. u. bfktox. 

T. T. M ARY H. 

. 1 / > n / // > tfs fiii' I) r ( r a//d i/ f' 

*).) i i 

’ >_ 1 1 ^ w (< • o 1 a <*( >} >\ o 1 tin* I oi*eii< »i ni:‘ mot i on aeknow l- 

edm*<i this Pth day of Max. Rrjs. 

FHcKiK. cox X SlIHRlFR. 

Allnrm ii< for Utnutiff. 

I I 11 ( I i l) I ( III Ilf / ) / V / / / / >'.< (/ i 

Filed Apr. Ilk licp. 


1 pon consideration of tin* motion to dDmi». tiled herein 
on -Mu \ P, and tin* >anie haonu been arnaied 1 >\* coun¬ 

sel. it is i>\ the < ’ourt thD IP da\ of April. ]p*jp 

Adjudged. oi-dered and decreed tnat tin* hill of complaint 
and tlm amendment thereto in the above entitled cause be 
and tin* same i> hereb\ di>nn>M*d. 

PHYT< )X (J( )R|)< )X. 

./ttsf trr. 

lo'om the forego iiur decree the plaintiff no{e> her appeal 
to the (’ourt ot Appeals in open Court, and the (‘ourt lixe- 
the bond tor co>n on appeal at < )m* Hundred Dollars with 
approved security or Fifty Dollars cash deposit in lieu 
thereof. 

PKYT< )X (i( )RR( >X. 

i Justice. 

M> uto/'ui/Jum. 

May o. IPl’P. — Bond on Appeal slop approved and 

tiled. 
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I>■>■/(iHhicut nf hrror. 

Filed Mjiy 7, 1929. 


I Ik* Court erred iu <lismi>Him tlu* pi dn 
>i 1 i of complaint. 

.!(>SFPIl W. (’ox. 
SAMI* HL lIKli 


tiff's amended 


KICK, 

illnritcifs iny Plaintiff. 


I ) C ,s / f) it (ft i (> 1/ of I locn t'fi n',t A/>/)(’(lt. 

Filed Mav 7, 192!). 


the record on 
stipulation of 


>peals, and of 


I la* plaint i It de> mu ales to la* included in 
appeal the following: 

1. Amended Kill ot Complaint, ineludiim 
counsel, endorsed thereon. 

i 

-• I Maintill s I"^ x h i 1 > i ts A to il attached to| original Bill. 
• >. Motion ot detendant to dismi>s Kill. 

4. Order dismissing Kill. 

Memorandum of appeal to Court of A) 
order fixing bond for costs 

d. Memorandum pi* Appeal Bond. 

7. Assignment of Frror. 

8. This Designation. 

JOSEPH W. ('fix, 

SAMUEL HERRICK, 

. tltonx'i/s f\n- Plaintiff. 

i 

Copy of fore.u'oiim designation received this 7tli dav of 
May, 1929. 

II. RALPH BUpTOX, 

T. T. M.. 

Aft or neii for ! Defendant . 


E. I>. KKV VS. NAT. SOf. ! >Al (I UTr.I.'S Kh\. 

34 Supreme <'ourt of tin* District of t'<>! 

United States ok Amkimca. 

/ hs! rtcf nf ('in mu ml. .<> : 

l. Frank F. < ’imninuham. ('ho k ot* t lu- Supreme < heart ol 
the District of ( 'olumhia. hereby certify '-ha toiviroinu' pan'e? 
numbered from 1 to 3*1. 1 m »11 1 i!; t •;; i -: \« •. to be a true and cor 
reel transcript * » t* tin* record, accordin',: to «iirections ot 
counsel herein tiled. cop\ of whici: mad** part ot tin? 

transcript, it! <*nn><* Xu. I v 'J < ^ in Foaoy. wherein Fllenon 
Dutclier Key i- I ‘taint i if and \ationai Society ot tin* Rauu'h 
tors ot’t h<* American Revolution. a < ‘orporal ion. i> Ret end- 
ant. as tile same remain- upon the tile> and <»t record n 
said court. 

In testimony whereof I lier«*unto subscribe my name am 
atlix the sea i ot said court, a' ■ * * > * ' it\ ot \\ a-hinu'tou. it 
said District, this TJth day of July. 1DJD. 

[ Sea 1 Sat »renio ( On rt <>1 tin* Dist rie! ot i oi uni hi a. | 

FRANK F. (TXXlXFllAM. 

( Jr c/c. 
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BRIEF OF APPELLANT 


NATURE OF CASE 

I 

i 

The appeal in this case is from a decree of Cburt below, 
dismissing the bill brought by the appellant, Mijs. Ellenore 
Dutcher Key, as plaintiff, against the appellee, National 
Society of the Daughters of the American Resolution, as 
defendant below. 

I 

The bill seeks two-fold relief: (a) injunction^ to prevent 
the Society from interfering with the exclusive right 
granted Mrs. Kev bv contract, to manufacture and sell 
the “recognition pin” of the Society or “badge for in¬ 
formal wear”, which she “originated, nameil and pre¬ 
sented” to the Society, and (b) accounting fbr loss and 
damage resulting from interference with hejr exclusive 
right and the business conducted bv her! under the 
contract. 


ASSIGNMENT OF ERROR 


The Court did not file an opinion or specify the ground 
upon which the decree of dismissal was based. There is 
therefore, hut one assignment of error (R. P. 27), viz, the 
dismissal of the bill; and only one question presented, 
viz, whether the bill alleges a cause of action against the 
defendant. 


ARGUMENT 

The motion, of course, admits the facts alleged by the 
bill. There is neither denial nor explanation of anything 
charged. 


Careful analysis of the bill, it is believed, will show 
clearly that a cause of action is stated and that the dis¬ 
missal of the bill was in error. 

A clear and definite contract between the parties is 
shown. This contract was entered into May 10, 1901 (Ex¬ 
hibit A. R. 12, 15); was renewed March 10, 1902 (Exhibit 
B. R. 14-lb); was modified (merely by increasing the 
price of the pin from $1.00 to $1.50) May 8, 1920 (Ex¬ 
hibit C. R. lb, 17); and was admittedly in full force until 
April 21, 1929, (Exhibit II, R. 24, 25). 

By the terms of the contract. Mrs. Key was specifically 
given the “exclusire right and privilege" to manufacture 
and sell the “recognition pin”, in consideration of her 
selling the same to members at the specified price (at first 
$1.00, later raised to $1.50), paying into the treasury of 
the Society 10^v of the gross receipts, and undertaking 


•» 
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certain other specified obligations to the Society, notably, 
“to protect the Society from infringement by any other 
persons in the manufacture and sale of the ‘.Recognition 
Pin’ (Exhibit B, R. 15). The contract was to “continue 
in full force and effect until annulled bv one year’s notice 

•r * 

by a Continental Congress of such National Society,” 
(Exhibit B, par. 4, R. 15). j 

i 

A supplemental agreement was made between the par¬ 
ties as to the manner and methods of executing the con¬ 
tract. In consideration of the benefits to the!Society and 
the undertaking of Mrs. Key to engrave on pach pin the 
national number of the purchasing member,!the Society 
agreed and undertook (1) to send order blanks for the 
“recognition pin” to all new members, giving Mrs. Key’s 
address as I). A. R. Continental Hall, and ^2) to carry 
announcements or advertisements of the ‘‘recognition 

I # 

pin” in the magazine of the Society, giving this address 
of Mrs. Key as the distributor of the pin. This arrange¬ 
ment was for the mutual advantage of both jparties. It 
was of personal convenience to Mrs. Key and of material 
advantage in the sale of pins. (Bill, R. 5). 

I 

This supplemental agreement was specifically carried 
out and observed for a period of twenty-fhle years, so 
that it was the settled, recognized and accepted method 
of performing the contract. The plaintiff’s plans for the 
distribution of the pin were arranged accordingly. (Bill 
I?, o, !)). 

Mrs. Key faithfully performed the contract pn her part. 
She sold the pins; accounted for 10% of the proceeds, 
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paying to the Society many thousand dollars in the period 
from 1901 to 1928; and paid out considerable sums of 
money to keep infringers from copying and selling the 
miniature insignia embodied in the “recognition pin”, 
“within the Society and without.” (Bill H. 4, 5; Exhibit 
E, K. 20). 


The Society on its part violated its contract with Mrs. 
Kev: 


(1) BY AUTHORIZING THE SALE OF A “RECOGNITION PIN” 
IN VIOLATION OF MRS. KEY’S EXCLUSIVE RIGHT. 

At the meeting of the 34th Continental Congress in 
1925, a resolution was passed to the effect that a minia¬ 
ture official recognition pin be authorized, to be in design 
a miniature replica of the National Insignia inclosed in 
a gold rim made according to the size approved by the 
National Board of Management. ( Bill, par. 7, R. 7). 


This action purporting to authorize a third insignia 
pin was taken without any amendment of the by-laws 
authorizing such new pin, and without any notice to the 
plaintiff of the modification or termination of her exclu¬ 
sive contract. (Idem.). 


The Officers of the Society approved a so-called new 
recognition pin which was a distortion of the insignia 
design, not protected by the V. S. Patent, and which did 
not even attempt to carry out the design authorized by 
the 34th Congress, and entered into an agreement with 
the jeweler of the Society to manufacture and sell the new 
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pin at $5.00, (subsequently reduced to $4.75). This placed 
the new pin in direct competition with the “recognition 
pin” sold by the plaintiff, was intended to prevent sales 
by her, and is charged by her to be a direct violation )f 
her contract which gave her the exclusive rigtyt and priv¬ 
ilege to manufacture and sell the “recognition! pin” auth¬ 
orized by the By-Laws of the Society. (Bill, ik. 7, 8.) 


(2) BY INTERFERING WITH AND OBSTRUCTING SALES 
BY MRS. KEY UNDER HER CONTRACT. 

j 

The acts of the Society did not stop, however, with 
merely authorizing the sale of a new recognition pin. Its 
acts were directed deliberately and intentionally to ob¬ 
structing and preventing sales under her contract: (a) 
While her contract was admittedly in force, the Society 
falsely published in its magazine that the jeweler of the 
Societv had sole authoritv to make the official emblem 
“and all other 1). A. R. insignia pins”, (Bill, Ifar. 9, R. 8) 
(b) The Society refused to send out order blanks to new 
members according to the agreement and arrangement 
between Mrs. Kev and the Societv which had been fol- 

ft %■ 

lowed for twenty-five years; at first compelling her to 
purchase lists of new members and send out blanks her- 

1 ^ i 

self, and then refusing to allow her even to purchase lists 
of new members. (Idem R. 9) (c) The Society refused to 
publish her address, as 1). A. R. Memorial Continental 
Hall, according to the agreement and arrangement, but 
gave her private residence as her address, thujs intention¬ 
ally directing into her home, to her great annoyance and 
inconvenience, the correspondence which shje had ar¬ 
ranged to handle otherwise; and afterward.^ published 
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her name but omitted her address altogether. (Idem R. 

0 .). 


ONE AND ONLY ONE RECOGNITION PIN IS CONTEMPLATED 
BY THE CONTRACT. 


Upon the facts set out in the Bill, Mrs. Key contends 
that, while her exclusive contract was in force, the So¬ 
ciety had no right to authorize another recognition pin 
to be offered for sale to its members; that the exclusive 
right and privilege granted her precluded the Society 
from authorizing the manufacture and sale of another 
“recognition pin” in competition with her. In support 
of her contention, and in addition to the language of the 
contracts, she relies on the following facts: 


Article XIII of the Bv-Laws of the Societv designates 
and spedticallv describes the authorized badges to be 
worn by member^, viz, the 4 ‘ insignia' \ described in detail, 
and the 44 recognition gin'\ described as “the badge for 
informal wear wlpch shall be the insignia of the National 
Society, engraved or otherwise impressed upon a mate¬ 
rial enclosed in a gold or other rim”. (Exhibit A-l, It. 15.) 


This article of the By-Laws was amended by the 10th 
Continental Congress in 1001 for the specilic purpose of 
including therein the name and description of the ‘‘recog¬ 
nition pin” which had been originated by Mrs. Key. The 
amended Article was carefully prepared by the attorney 
for the Society and her attorney (Bill, R. .*>. 4), as was 
also the description embodied in the contract with the 
plaintiff. These attorneys agreed that the “recognition 
pin*’ so adopted and described correctly embodied and in 
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no way deformed or distorted the design of the insignia, 
as protected by U. 8. Design Patent No. 210(33, granted 
September 22, 1391, (Exhibit D) and subsequently ex¬ 
tended by special Act of Congress. (Bill, R. 4, 6.) 

The resolution passed at the 10th Congress, declared 
‘•that the badge for informal wear shall be a ‘Recognition 
Pin’ having the insignia engraved or otherwise impressed 
upon a material enclosed in a gold or other ritn, and that 
a contract be at once entered into with Miss Ellenore 
1 hitcher, of Nebraska, who has presented suc[h ‘recogni¬ 
tion pin’ to the Society for approval”. (Bill, ii. 3.) 

The resolution passed at the lltli Congress! continuing 
the contract of 1901, provides that ‘‘the contract made 
with Ellenore Dutcher of Nebraska, who | originated, 
named and presented for approval the recognition pin 
for informal wear, be continued.” (Bill, R. -I.) 


The contracts of 1901 and 1902, giving Mrs. Key the 
exclusive right and privilege to manufacture and sell the 
“recognition pin” of the Society were made iik pursuance 
of the resolutions referred to. (Bill R. 3. 4.).j 


% 

The “recognition pin” was specifically approved bv 
the Ninth, Tenth, Eleventh and Twenty-nintl[i Continen¬ 
tal Congress of the Society. (Bill, R. 2, 3, |4 and Ex¬ 
hibits A, B, and C.) J 

i 

It was placed in the corner stone of the Continental 


Memorial Hall as the authorized emblem—tjlie “recog¬ 
nition pin” of the Society—because the income from its 
sale has materially helped to provide the fund for the 
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purchase of the site and the construction of the Hall, as 
it has since contributed to the upkeep. (Bill R. 6.). 

For a period of over twenty-five years, it was sold to 
thousands of members as the “recognition pin”, pre¬ 
scribed bv the Bv-Laws and made as directed by the So- 
ciety under the contract with Mrs. Key. (Bill R. 7.). 

Lookime at the By-Laws, and contracts, the circum¬ 
stances under which they were made, and the conduct of 
the parties for twenty-live years following the adoption 
of the “recognition pin”, can it he doubted that the par¬ 
ties contemplated one and only one recognition pin, and 
the ex cl nsirc right of Mrs. Key to make and sell it during 
the life of her contract? 


The subsequent conduct of the Society can leave no 
doubt of the intention and purpose of the Society, as al¬ 
leged in the Bill, to obstruct and interfere with sales bv 
the plaintiff, to divert sales to the jeweler of the Society 
and to leave on her hands unsold a large number of the 
“recognition pins”, when her contract should terminate 
in April, While the introduction of the new “recog¬ 

nition pin”, as w,e view the situation, was an invasion of 
Mrs. Key’s excluairc right and pri dirge, the refusal of 
the Society to co-operate according to the agreement and 
arrangement which had been followed for twenty-five 

vears; and the withholding from her of the names of new 
• ' 

members, her prospective customers, are facts clearly evi¬ 
dencing the intention not to permit her even to compete 
for the business. The subsequent refusal to allow her 
to supply at a profit to the Society the gold pins to the 
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thousand members who had made requests therefor, 
and the effort to intercept and obtain possession of the 
mail coining to her while her contract ^as still in force, 
emphasize the deliberate and intentional character of 
the interference with and obstruction o\f her rights, de¬ 
signed to prevent sales under her contract. (Bill, par. 10, 
11, R. 9, 10.). | 


Taking then, the undenied and unexplained allegations 
of the bill, we have (1) a clear and specific contract; (2) 
a violation of the exclusive right granted j)y the contract; 
and also (3) the deliberate and intentional obstruction of 
and interference with the rights of the plaiintiff, designed 
to prevent her from selling at all under the contract. A 
cause of action is therefore set forth. Even if that cause 

l 

were only legal and not equitable, the Court was without 

i 

authority to dismiss the bill, but could only certify it to 
the law side of the Court for reformatioi oi the pleadings 
and trial as an action at law. (Section 1535 jb, Code D. C.) 

i 

1 

i 

Upon the facts alleged, however, Mrs. I£ey is clearly 
entitled to equitable, relief. \ 

1 

The acts complained of are not simple breaches of con¬ 
tract for which damages can be accurately! ascertained. 


i 

They are acts which should hare been enjoined. 


It is settled law, hardly requiring citation oi> authorities, 
that— I 


“Acts committed without just cause or excuse that 
interfere with the carrying on of complainant’s busi- 
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ness, do an irreparable injury and authorize the issu¬ 
ance of a preliminary injunction. It is elementary 
law that the right to conduct one’s business without 
wrongful and injurious interference by others is a 
valuable property right which a court of equity will 
not hesitate to protect by injunction”. (.‘12. C. J. 54.). 


‘‘Where the breach of a contract consists in the doing 
of acts that a court of equity can prevent by injunc¬ 
tion, and when it further appears that damages at 
law are not an adequate remedy because the damage 
cannot be computed or is otherwise irreparable, such 
acts will be enjoined.” (Idem 1ST.) 


“Where the contract is negative in form, requiring 
a party to ryfrain from doing certain things injunc¬ 
tion is ordinarily the appropriate equitable remedy”. 
(Idem. 188.) 


“A contract affirmative in form often involves a nega¬ 
tive in substance, and in such case the court will im¬ 
port the negative quality and enjoin acts in breach 
of the contract.” (Idem 18b.). 


And so it follows that injunction will be granted. 


“where complainant has an exclusive contract right 
to some privilege, to prevent such privilege from be¬ 
ing extended to, and being enjoyed by others. These 
are nearlv all cases where the negative agreement 
must be implied from the fact that the right is agreed 
in positive terms to be exclusive”. (M2 C. J. 223.) 


As illustrating this principle, see Whitson v. Phono¬ 
graph Co., IS Ajtp. /). C. 5()5, in which an exclusive right 
to deal in certain photographs was protected by injunc¬ 
tion: Peerless Pattern Co. r. Gauntlett Co., 42 L. R. A. 
(N.S.) 843 in which the covenant to handle exclusively 
the patterns of the plaintiff was protected by injunction 
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against other patterns; Western Union Telegraph Com¬ 
pany r. Royers, 42 X. J. Eq. 311, where the exclusive right 
granted to a telegraph company to operate a telegraph 
office in a hotel, during a certain season and f(}r each suc¬ 
ceeding season, unless written notice to thje contrary 
should be given, injunction was granted to prevent allow¬ 
ing rival company to operate a competing office in the 
same hotel; Alpers r. San Francisco 32 Fed .j 503, where 
the exclusive right granted to Alpers by the City for a 
term of years to remove the carcasses of all djead animals 
not slain for food, was protected by injunction against the 
delivery of such carcasses to any other person, during the 
existence of the contract; Manhattan Mfg. (j'o. v. X. Y. 
Stock Yard Co., etc., 23 A\ J. Eq. 161, wlierej it was held 
injunction would issue to protect the exclusive privilege 
granted bv contract to take all blood from aiiimals killed 
at certain slaughter-houses; Beer v. Canary (N. Y.) 2 
App. Dir. 518, 3S X. Y. Supj). 23, where it was held in¬ 
junction would issue to prevent breach of contract for the 
exclusive privilege of displaying an advertising drop 
curtain in front of a theater stage; and Loicenbein v. 
Fntdner (X. Y.) 2 Mi sc. Rep. 176, 21 X. I]. Sapp. 515, 
where, upon the same principle, it was held injunction 
would issue to restrain the breach of a contract to manu¬ 
facture for another exclusively a sideboard [according to 
a special and unique design. 

■ i 

Other cases illustrating the principles above stated are: 

Thompson v. Bolke , 245 Fed. 84 J (C. C. A.) 

Loritlard Co. v. Weingarden, 28Cj Fed. 238. 

Shantm r. Whitehead Co., 223 Fted. 282. 


i 

i 

l 
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Folding Machine Co. r. Early 205 Fed. 5.*>9. 

General Electric Co. v. Westhighouse Co. f 151 
Fed. 664, 675. 

Under these settled principles, it is respectfully sub¬ 
mitted that the ‘‘exclusive right and privilege” granted 
Mrs. Key to manufacture and sell the Recognition Pin 
of the Society, prescribed in its By-Laws and described 
in the resolutions of the Society and the contracts with 
her, clearly entitle her to protection against the sale of 
another “recognition pin” and against interference and 
disturbance of her business by the other wrongful acts 
alleged. 

THE EXTENT OF DAMAGE DONE MRS. KEY CAN ONLY BE 
DETERMINED BY AN ACCOUNTING. 

The difficulties presented in obtaining complete and 
accurate relief are not due to any fault of Mrs. Key. They 
ai'ise from the wrongs done bv the Societv; and everv 
presumption is to be indulged against the wrong doer. 
For the purpose, of the accounting equity clearly has 
jurisdiction. 


“So uniformly have courts of equity assumed jur¬ 
isdiction of matters of account that the rule in gen¬ 
eral terms is now established that thev have concur- 


rent jurisdiction with courts of law in all matters of 
account, and this applies to cases involving accounts 
whether arising ex contractu or quasi ex contractu.” 


(1 (\ J. 614.). 


“The mere fact of the existence of a legal remedy 
which may be made available is not a sufficient objee- 
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tion to the more convenient remedy in equity, and in 
many cases the latter court assumes jurisdiction on 
the ground of the greater convenience and! adaptabili¬ 
ty of its peculiar machinery”. (Idem. 615, 616.). 

See Wedderburn v. Wedderburn, 4(f App. D. C. 
149, 164. | 

Fowle v. Lawrason, 5 Pet. 495. j 

Castle Creek Water Co. v. Aspen, j 146 Fed. 8, 
14. (opinion by Judge Sanborn) 

Fechtler v. Palin, 133 Fed. 462. 


And obviously, where the equity court assjumes juris¬ 
diction of a controversy, it will settle the whole contro- 

* ' . . 1 

versy, even to the extent of adjudicating matters of pure¬ 
ly legal cognizance. 

• | 

THE PLAINTIFF HAS NOT BEEN GUILTY OF LACHES. 

i 

The wrongs of which she complains are continuing and 
cumulative. The so-called “official recognition pin” was 
brought out in 1925. She protested against the wrong 
done, but the harm at lirst sustained was not Serious. The 
members apparently preferred and continue^ to buy the 
“recognition pin” authorized by the By-La,kvs; in 1926 
the prolit of the Society was $590.40. Then followed the 
acts of interference deliberate, studied, wilful! intended to 
interfere with and make it impossible to sell j to members 
and to leave on her hands a large number of] the pins at 
the time of the termination of her contract. [Whereupon 
she applied to the court. (Bill, R. 4, 5, 8, 9, jlO.) 

i 

i 

Instead of bringing suit when the so called hew “recog¬ 
nition pin” was brought out, as she might ha|ve done, she 
choose to seek relief from the Society itself. She pro¬ 
tested to the officers through her attorney asking that the 
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wrongful acts conge, and received assurance that her mat¬ 
ter would “be given due consideration.” (Exhibits Bill, 
R. 8; F. E. J. G.); Special attention is called to Exhibits 
E and F, the letters of protest by Mr. Michener. 

An old and loval member, who had served the Soeietv 
faithfully for more than a (juarter of a century, and 
under her contract had turned large sums in to its treas¬ 
ury, was she required to assume that the Society would 
not redress her wrongs? Was she required to expect that 

the officers would. understanding^ and deliberated con- 

* • • 

tinue to deprive the Society of revenues under a long es¬ 
tablished and faithfully carried out agreement, and re¬ 
fuse to allow those revenues to be increased, by diverting 
the purchases to be made by its members to a third party 
selling at a great profit a mutilated design of its insignia 
never adopted by the Society and not protected by its 
patent, with no profit whatsoever to the Society from such 
purchases? Limitations, of course, can have no place 
here, for the acts charged to be wrongful were still con¬ 
tinuing. (’an the officers of the Soeietv to whom she 
vainly appealed now waive aside her allegations on the 
grounds that she should have sued instead of appealing 
to them ? 


The object of the doctrine of laches “in general is 
to exact of the complainant fair dealing with his adver¬ 
sary and the rule was adopted largely because after great 
lapse of time, there can be no longer a safe determination 
of the controversy. Laches, in legal significance, is not 
mere delay, but delay that works a disadvantage to an¬ 
other”. (*10 R. (\L.39().) 


Xo such situation is here presented, but “under all the 


15 


circumstances of the particular case and in view of the 
conduct of the parties” (10 R. C. L. 277) the case is con¬ 
fidently submitted as clearly one in which thO officers in 
* * 

charge of the affairs of the Society cannot dispose of the 
allegations of the bill by silence. 

C 1 %/ 

The decree of the Court below should accordingly be 
reyersed. 


SAMUEL HERRICKf, 
JOSEPH W. COX, 


Attorneys for \Plaintiff. 
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Statement of Facts 

i 

The facts in the case can be very briefly stated. 
In 1901 and 1902 the plaintiff and the defendant Society 
made a series of contracts (Exhibits A and B) giving 
the plaintiff the exclusive right to manufacture and 
sell to members of the Society a pin k if own as a 
“Recognition Pin/' at the price of one dollar each 
(later by mutual agreement raised to $1.50)[ The pin 
was to be made of sterling silver, bearing tfie insignia 
in blue and white enamel enclosed in a gelid or other 
rim. This contract continued in force ijmtil April 
21, 1929, when it terminated at the expiratjion of one 
year's notice to that effect given the plainjiff by the 
Society, as expressly provided in the contract. 

In 1925 the Society, meeting in its annual Congress, 
passed a resolution authorizing in addition a small 
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“Official Recognition Pin." and thereupon a design 
for such a pin was approved, in which the gold rim, 
instead of enclosing the insignia as in Mrs. Key's pin, 
cuts through the insignia. This pin the Society pro¬ 
ceeded to furnish to its members, first for $5.00 and 
later for $4.74. While the bill of complaint does 
not refer to the difference in the materials of which 
the two pins are made, and therefore we can not state 
specifically what this difference was or that there 
was a difference, we think that the inference is in- 

i 

escapable that there was a wide difference, since the 
members were willing to pay three times as much for 
the pin authorized in 1925 as for Mrs. Key's pin. 

The statement of the appellant (brief, p. 2) that 
she had the exclusive right to manufacture and sell 
"the ‘Recognition Pin' " is incorrect. Her contract 
covered merely “a ‘Recognition Pin' '* (Rec., p. 12)— 
the one minutely described in her contract as being 
made of silver and of the general design indicated. 
(Rec., p. 12.) (For design see Record opposite p. 14.) 


This distinction is of 


the very essence of this case. 


The statement in the Bill of Complaint (Rec.. p. 9) 
that the acts of the Society in refusing to send out 
plaintiff's order blanks to new members, failing to 
give plaintiff's address as D. A. R. Memorial Continental 
Hall in their announcements, and failing to give any 
address in certain other announcements, were “in 


violation of the agreement with the plaintiff,” is not 
admitted by the demurrer, because it is a conclusion 
of law and is not borne out bv the terms of the contracts. 
These acts were at the most a reversal of a previous 
line of conduct which had been merelv voluntarv on 
the part of the Society. Plaintiff's right to an injunction 
is not increased bv the cessation of voluntarv’ acts on 
the part of the Society. 
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ARGUMENT j 

The decree of the court below sustaining the demurrer 
to the Bill of Complaint should be approved for the 
following reasons: 

1. The pin complained of is not similar jto the pin 
described in plaintiff’s contract. 

2. Under the federal rule the equity (|ourts will 
not enjoin the breach of a contract. 


3. There is no mutuality of remedy. 

V 

I 

4. The plaintiff has been guilty of laches, j 

5. The plaintiff has failed to join an indispensable 

party. | 

(j. The question involved has become modt. 

I 

The Two Pins Are Easily Distinguished 

That the appellee’s act in bringing out another 
Recognition Pin was within its rights is clearly shown 
by the Bill of Complaint itself. The Society, having 
as stated given Mrs. Key the sole right tp handle a 
Recognition Pin, made of silver, containing the insignia 
of the Society inclosed in a gold or other rim! for a price 
of first SI.00 and then SI.50. did not trespass in the 
slightest degree on Mrs. Key's territory whpn it under¬ 
took to supply to its members, to use the |appellant's 
words in her own petition, “a Recognition Pin” in 
which the insignia of* the Society is not enclosed in a 
gold rim but the so-called rim cuts through! the design 
of the insignia, and entered into an arrangement to 
manufacture and sell that pin for So.00. As pointed 
out above it is obvious also that there must have been 
a wide difference in material or quality between the 
two pins since the one could command three times 
the price of the other. In other words, the new pin 





was simply an additional official pin of a different 
dedgn and quality from Mrs. Key's and intended to 
fill the gap between the ornate and expensive “Insignia'’ 
pin and the cheap pin put out by Mrs. Key under her 
contract. Roth her contracts expressly provided that 
she should have no right to manufacture or sell any 
other insignia or souvenir of the Society without first 
obtaining the right to do so (Rec., pp. 13-1’)), indicating 
that there was an uncovered field which the Society 
retained control of. 

The Federal Courts Will Not Enjoin a Breach of Contract 

It is a general rule applicable to all injunction suits 
that the injunction prayed for will not be granted 
where the remedy of the law is complete and adequate. 
(Pittsburgh, etc.. Ry. ('o. rs. Interstate Commerce 
Commission. 52 App. D. 40: Cohen vs. Fall. 52 App. 
D. 140.) 

The Supreme Court of the United States has finally 
settled for the Federal Courts the application of the 
rule to injunctions against breach of contract when 
it held in exactly such an action as this (Javierre /'.s'. 
Central Altagraeia. 217 U. S., 502) that “a suit for 
damages would have given adequate relief and therefore 
the appellee should be confined to its remedy at law." 

This court had previously declared its allegiance to 
that principle in Dewey Hotel Co. vs. V. S. Electric 
Lighting Co., 17 App. I). C., 356, where it said: “Xor 
does the allegation that the complainant (electric 
light company) has a contract with the defendant 
Fenwick for the exclusive supply of light and steam to 
be used in the premises No. 1010 and 1012 13th Street 
X. \Y., for the period of one year from July 9, 1900, 
afford any right to maintain this bill (to enjoin the 
construction of a new conduit to be used bv another 


defendant to supply such premises with light and 
pow'er). If there be any violation of siich contract 
as that alleged with Fenwick the remedy would be 
at law and not in equity.” 

The only case cited by our opponents from this 
jurisdiction is Whitson vs. Phonograph Company, 18 
App. I). C., 505, which is a patent infringement case 
and therefore governed by the statute (U. S. Code, 
tit. 35, Sec. 70) expressly authorizing injunctions in 
patent cases. The very existence of this statute argues 
that in its absence an injunction would not li 


e. 


The rule above stated is doubly applicable here 
because it is reinforced with the equally welljrecognized 
rule that where no irreparable injury will lie inflicted 
by the breach of contract complained of no injunction 
will be granted. (22 Cyc., 849; 10 Am. & Ehg. Encyc. 
of Law, 300.) 


There Is No Mutuality of Remedy] 

1 

i 

It will be remembered, moreover, that a i Court of 

1 

Equity will not lend its peculiar power toj the pro¬ 
tection of a contract unless it can equally protect 
both parties, or to u>e the legal expression there must 
be mutuality. This is recognized and stated iifc Javierre 
vs. Central Altagracia, supra, and also in the leading- 
case of General Electric Co. vs. Westinghouscj Electric 
Co., 144 Fed., 458, where the Westinghouse Company 
had agreed not to make certain controller^ and in 
return the General Electric Company had agreed to 
supply its needs in that line. When the Westinghouse 
Company did undertake to make controllers for itself 
the General Electric Company tried to enjoin jit. The 
court very properly said that if the shoe had (been on 
the other foot and the General Electric Company 
had been the first to refuse to do its part in supplying 



controllers the court could not have held the defendants 
hand to the machine and compelled it to make con¬ 
trollers for fifteen years as called for by the contract, 
and that since it could not compel the General Electric 
Company to live up to tlie contract it would not attempt 
to compel the Westinghouse Company to live up to it, 
but would leave the latter to its suit for damages. 
It is true that after an amendment of the complaint 
an injunction was granted (151 Fed., 664, cited in 
appellant’s brief, p. 12), but a study and comparison 
of the two decisions makes all the dealer the lack of 
equity in the present case. The amendment in the 
second General Electric case added allegations to the 
effect that the plaintiff had abandoned the manufacture 
of trolleys (which were in the field left to the Westing- 
house Company) and had incurred large expense in 
preparing for the manufacture of controllers to supply 
the defendant. In the absence of such allegations in 
the original complaint a demurrer had been sustained 
(144 Fed., 45S), and that must be the outcome here. 

Laches 

The appellant, whatever her rights originally, has 
been guilty of laches sufficient to bar her right to either 
an injunction or an accounting. The pin that she 
complains of was authorized by the Society in 1925. 
at the annual Congress of the Society, which takes 
place in the Spring, while suit was not filed until April 
2S, 192S. She had the same rights and the same 
grievances in 1925 that she had in 1928, and yet she 
allowed the period of the Statute of Limitations to 
expire before bringing suit. In Anglo-Colombian De¬ 
velopment Co. vs. Stapleton, 57 App. I). C., 209, this 
court quoted with approval numerous cases holding 
that in equity generally and in a suit for accounting 
in equity in particular the Statute of Limitations must be 
held equally as much a bar as in similar actions at law. 


The Manufacturer Is an Indispensable jParty 

The bill of complaint states, as is the factj, that the 
pin authorized by the Society in 1925 is being manu¬ 
factured by J. E. Caldwell Company. An injunction, 
if issued, would work material damage to this! Company 
and therefore it seems obvious that such an injunction 
could not properly be granted, even against tpe Society 
alone, without hearing what the manufacturer has to 
say in defense of his right to continue his present line 
of conduct. It is elementary that all pejrsons not 
joined as plaintiffs who have an interest in the con¬ 
troversy, and whose presence is requisite to a complete 
adjudication must be made defendants. (Minnesota 
vs. Northern Securities Company, 184 U. j S., 199.) 
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The Question Involved Has Become 



Whatever right the appellant may have had to 
relief in equity at the time the matter was presented 
to the court below, has now vanished as a result of the 
contract having legally come to an end on I April 21, 
1929, by virtue of the notice given in accordance with 


its terms. The whole controversy is therefore moot, 
and there is nothing for this court to do but to dismiss 
the appeal. The decisions are too numerous tp mention 
which hold that where pending an appeal the alleged 
claim sought to be specifically enforced by injunction 
has expired the appellate court will not waste time in 
passing on what the rights of the parties weije while it 
was alive. Thus where a patent runs out pending 
appeal the court will not pass upon an injunction 
against its infringement (Chapin vs. Friedber^er-Aaron 
Mfg. Co., 158 Fed., 409). And where the issuance of 
a license is in controversy and the period covered by 
the license expires after the decree but before the de¬ 


cision of the appellate court, the latter w 
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dismiss 
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the appeal. (Security Mutual Life Ins. Co. vs. Prewitt. 
200 l\ S., 44(>: Ileesch rs. Snyder, So Neb., 778: Harman 
rs. Hurt, 20 jOkla., oil: Hale vs. Berg, 41 Ind. App., 
7)0.) And where the term of an officer's tenure expires 
pending appeal the court will decline to pass upon an 
application for a writ of quo warranto or an election 
contest over such office. (Tennessee rs. Condon, ISO 
U. S., 04: Hamer vs. Commonwealth, 107 Ya.. 037: 
Klbon vs. Hanriek. 55 \Y. Ya., 237.) In this very juris¬ 
diction it has been held that where a school year comes 
to an end pending appeal this court will not puss upon 
a decree declining to compel the admission of a student 
to the school (United States vs. Georgetown College, 
28 App. I). C.. 02). 

“The dutv of this court, as of everv other 
judicial tribunal, is to decide actual contro¬ 
versies by a judgment which can be carried 
into effect, and not to give opinions upon moot 
questions or abstract propositions, or to declare 
principles or rules of law which can not affect 
the matter in issue in the case before it. it 
necessarily follows that when, pending an appeal 
from the judgment of a lower court, and without 
any fault of the defendant, an event occurs which 
renders it impossible for this court, if it should 
decide the case in favor of the plaintiff, to grant 
him any effectual relief whatever, the court 
will not proceed to a formal judgment, but will 
dismiss the appeal." Mr. .Justice Gray, in Mills 
vs. Green, 150 U. S., 051. 

! II. RALPH BURTON, 

TENCH T. MARYE, 

Attorneys for Appellee. 




